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ALAN G. LANCE 
Attorney General 
State of Idaho 

CLIVE J. STRONG 
Deputy Attorney General 
Chief, Natural Resources Division 

R E C E I V E D  

J u l  2 4 1997 
RINGERT CLARK 

CHARLES L. HONSINGER 
Deputy Attorney General 
Idaho Department of Water Resources 
P.O. Box 83720 
Boise, Idaho 83720-0098 
Telephone: (208) 327-7900 
FAX: (208) 327-7866 
Attorney for IDWR 

IN THE DISTRICT COURT OF THE mFTH JUDICIAL DISTRICT 

OF THE STATE OF IDAHO, IN AND FOR THE COUNTY OF TWIN FALLS 

In Re SRBA ) Subcase Nos. 36-02356, 36-07210, 36- 
1 07427, 36-07720 
1 
) AFmDAVIT OF 

Case No. 39576 ) DAVID R. 'iVTHEL, JR. 

STATE OF IDAHO 1 
) ss. 

County of Ada ) 

David R. Tuthill, Jr., being first duly sworn, deposes and states as follows: 

1 ,  My name is David R. Tuthill, Jr. I am the Adjudication Bureau Chief for the 

Idaho Department of Water Resources (IDWR). 

2. My work address is Idaho Department of Water Resources (IDWR), 1301 North 

Orchard, Boise, Idaho 83706. I reside in Boise, Idaho. 
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3. My educational background includes a Bachelor of Science degree in agricultural 

engineering from Colorado State University at Fort Collins, Colorado, in 1974, and a Master 

of Science degree in civil engineering from the University of Colorado at Boulder, Colorado, 

in 1975. I have also attended and presented papers at numerous seminars on water rights 

investigation and administration. 

4. I have been registered as a professional engineer in Idaho since 1979. 

5 .  I have worked for IDWR for 21 years in the following positions respectively: 

Adjudication Section Supervisor; Payette Adjudication Supervisor; Water Allocation Section 

Supervisor; Regional Office Manager of IDWR's Western Regional Office; and currently as 

Adjudication Bureau Chief. In these positions I have investigated hundreds of water rights, 

including reviewing their descriptions in decrees, licenses and permits. I have supervised the 

distribution of water to water right holders and resolved disputes between competing water users. 
I 

I have extensive first-hand knowledge of how water rights for a variety of uses interact with 

other water rights from the same source. I have extensive first-hand experience with the 

difficulty of resolving disputes between water right holders when the water use under a right is 

not adequately described. 

6 .  I am familiar with the factual and legal basis for IDWR's policy regarding 

recommendation of facility volume parameters for fish propagation rights. I have personal 

knowledge of fish propagation facilities and their uses, and the impact those water uses have on 

other water rights from the same source. 

7. I have either personal knowledge of the facts I testify to in this Affidavit, or they 
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are available to me from IDWR records and personnel, and are the type of facts or data that are 

regularly and customarily considered by experts in the field of water use and water right 

investigation and administration to be a reasonable basis to form an opinion about such water 

use or water right. 

8. I adopt as my testimony and incorporate in this Affidavit the Report Regarding 

IDWR's Recommendation of Fish Propagation Facility Volume Pursuant to Claim to Water 

Right Nos. 36-02356, 36-07210, 36-07427, 36-07720 dated July 22, 1997, attached to this 

AfTidavit as Exhibit 1. 

9. In Exhibit 1 I set forth my factual understanding of the law which underlies my 

opinion on behalf of IDWR regarding its use of facility volume to describe fish propagation 

water rights. Charles L. Honsinger, Deputy Attorney General, assisted me in laying out this 

description. To the extent, if any, these statements are inaccurate as a matter of fact, the 

opinions expressed in my report may change. 

FURTHER YOUR AFFIANT S A Y m  NAUGHT 

DAVID R. TUTHILL, JR. V 

SUBSCRIBED AND SWORN to before me this 29 &ay of , 1997. 

Notary Public for t State of Idaho 
Residing at: %,qLd My commission expires: 
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CERTIFICATE OF SERVICE 

I HEREBY CWTIFY that on the 2znddaY of 9 ,1997 
I caused to be served by First Class U.S. Mail, a true and correct copy the foregoing 
document on the following person@): 

Norman M. Semanko 
Rosholt, Robertson & Tucker 
Box 1906 
Twin Falls, ID 83303 

Laird Lucas 
Land & Water Fund of the Rockies 
Box 1612 
Boise, ID 83701 

Daniel Steenson 
Ringert Clark 
Box 2773 
Boise, ID 83701 -2773 

h& 
Person Mailing Documents 
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EXHIBIT 1 



i t ,  

REPORT REGARDING IDWR'S REC0MMEM)ATION OF FlSH PROPAGATION 
FACILITY VOLUME PURSUANT TO CLAIM TO 

WATER RIGHT NOS. 36-02356, 36-07210,3607427,3~20 

.€QAawI 
Twin Falls County Civil Case No. 39576 

Sub-Case Nos. 36-02356, 36-0721 0, 36-07427, 36-07720 

Report to the SRBA District Court 

hrepared by David R. Tuthill Jr., Adjudication Bureau Chief 
Idaho Department of Water Resources 

July 22, 1997 



REPORT REGARDING IDWR'S RECOMMENDATION OF FISH PROPAGATION F A C I m  VOLUME 
PURSUANT TO CLAIM TO WATER RIGHT NO. 3642356, 36-07210, 36-07427, 36-07720 

David R. lbthill Jr., Adjudication Bureau Chief, Idaho Department of Water Resources 
(Dm) submits this report regarding claim to water right nos. 36-02356, 36-07210, 36-07427, 
and 36-07720 in compliance with I.R.E. 706. Mr. TuthiU will be avaiIab1e as a witness to 
testify regarding IDWR's position as to this issue. 

LEGAL PRINCIPLES UNDERLYING 
RECOMMENDATION OF FACDWTY VOLUME 

IDWR's conclusion that water rights for fish propagation facilities should be described 
by the facility volume rests upon the following legal principles. These principles are not 
described for purposes of legal argument, but simply for the purpose of laying the framework 
for the Department's ultimate conclusion regankg the necessity of describing ftsh propagation 
rights with facility volume. If these principles are erroneous or inaccurate the conclusions 
reached in this m a  may change. 

< - 
1. In the SRBA, IDWR must make recummen&tions as to the extent of beneficial 

. use and administration of each water right under state law. 

2. IDWR recommends facility volume in fish propagation rights pursuant to I.C. 
542-141 l(2)Q and I.C. $42-1411(2)(j). 

3. Beneficial use is the basis, measure and extent of a water right. 

4. The description of beneficial use is the description of the water right. 

5 .  Different beneficial uses are described in different ways. 

6.  Tbe description of a water right should be adequate for the Department of Water 
Resources to administer it vis a vis other water rights. 

7. To the extent necessary to satisfy their rights, water right holders are entitled to 
the - .  main- . of both water quantity and .+- quality on their water source as of the dite of their - . , , *k 1. - C - L - -&.--,---kd* 

appppriation of wa@. 

8. The beneficial use of water pursuant to a water right cannot be changed or 
enlarged in such a way that 0ther"water right holders on a source will be injured. 

9. Authority to regulate for purposes of maintaining and impmvlng water quality is 
primarily vested in the Division of Environmental Quality, ]Department of Health and Welfare. 
However, there am numerous instances in which ^water quann'ty issues within IDWR's area of 
responsibility affect water qlallty issues. For example, water quality may be an issue to be 



REPORT REGARDING IDWR'S RECOMMENDATION OF FISH PROPAGATION FACILITY VOLUME 
PURSUANT TO CLAIM TO WATER RIGHT NO. 36-02356, 36-07210, 36-07427, 36-07720 

@ considered as paxt of the public intenst criteria for applications to appropriate water, 
applications to amend pennits to appropriate water, and applications for changes in use of water 
rights. 

FACTUAL BASIS FOR RECOMMENDATION OF FACILITY VOLUME 

1. The majority of fish propagation facilities divert water from a spring or stream 
into ponds or raceways where the fish are raised. This diversion reduces the quantity of water 
in the stream at the diversion point. The water is then released from the raceway or pond back 
into a stream or river. 

2. Because of the nature of this use it is primarily ~#)nafwmptive in terms of water 
quantity. There is some evaporation loss from the ponds or raceways and some amount of 
transient storage. In terms of water quality this use has a greater impact than many other uses. 
As water is discharged from the fish propagation facility, it carries some wastes from the fish 
pmpgation operation which can render it unusable for downstream uses nquiring high quality 
water. 

3. In Idaho many fish propagation facilities are in the Thousand Springs area of the 
Snake River Canyon. They are located the= because of the availability of consistently clean, 
cold water flowing from the Thousand Springs of the Snake Plain Aquifer. The springs flow 
from the rims, walls and floor of the canyon and form surface streams flowing to the Snake 
River. 

4. Water from the springs and streams is diverted by canals or pipelines into the fish 
propagation facilities. Several fish propagation facilities can be located on the same stream, 
some with diversion pints downstream from the return flows of upstream fish facilities. The 
downstream fish propagation facility or other user may depend upon a particular quality of water 
being returned to their source from the upstream fish propagation facility. 

5.  Other appropriators often divext water from the same spring or stream source as 
does a specific fish propagation facility. These appropriators might be affected by the timing 
or the quantity of the diversion into that facility. 

6. Because the springs are fed by the aquifer above the Snake River Canyon, 
groundwater appropriators diverting from the aquifer may also be affected by the timing or the 
quantity of diversions into fish propagation facilities. 

7. When fish facilities are constructed the raceways or ponds have a particular 
volume. This volume generally relates to the number of fish the water user can d s e  and the 
water treatment needed for return flows to meet water quality standards. 



REPORT REGARDING IDWR'S RECOMMENDATION OF FISH PROPAGATION FACILITY VOLUME 
PURSUANT TO CLAIM M WATER RIGHT NO. 36-02356, 36472 10, 36-07427,3647720 

8. An indicating factor of both the diversion rate necessary for and the volume of 
wafer used in a fuh propagation facility is the facility's volume. If the facility volume should 
change, there is a possibility that the diversion mte and diversion volume or discharge amount 
would also change. Tbis could result in an expansion of the right and cause possible injury to 
other water right holders. 

9. Significant expansions in facility volume can result in injury to other water users, 
even where there is no increase in diversion rate, by increasing the diversion volume (generally 
by diverting the same diversion rate for-longer periods of time), by incming the consumptive 
use (generally due to treatment required to meet water quality standards prior to discharge into 
a water source), or by decreasing water quality. 

10. Facility volume expansions can also result in an increase in water quality. Thus, 
IDWR will not necessarily prevent such expansions; instead, it will use the parameter as an 
indicator suggesting that it should investigate the impacts of the expansion. 

11. An increase in facility volume may result in an increase in production. An 
iacmse in production may affect other water users should a senior fish propagator make a call 
on the resourn. If a water right holder junior to the fish propagator is required to mitigate 
injury to the senior fish propagator, mitigation for increased production from the increase in 
facility volume would hjun: the junior. 

12. An increase in facility volume may affect the public interest in such matters as 
the impacts of incnased production, or the impact of the expansion on water quantity or quality. 
The facility volume parameter gives other users and the public notice of the expansion, and 
triggers IDWR's public. ieterest review. 

- 13. IDWR has described water rights for fish propagation purposes with facility 
volume pammeters in licenses since 1979, pursuant to an Administrator's Memomdurn to the 
Fbghnal Offices and Water Allocation Section. Before 1979, IDWR did not include a facility 
volume descriptor in fish pnopagation water right licenses. The impetus for inclusion of facility 
volume in fish propagation water rights was to prevent the impact of fish propagation facilities 
on each other relative to water quality. 



REPORT REGARDING IDWR'S RECOMMENDATION OF FISH PROPAGATION FACILITY VOLUME 
PURSUANT TO CLAIM TO WATER RIGHT NO. 36-02356, 36-07210, 36-07427, 36-07720 

CONCLUSIONS 

It is my opinion, on behalf of IDWR, that: 

1. The extent of beneficial water use at fish propagation facilities is qmtifkd, in 
part, by the particular facility's volume. An accumte description of a fish propagation water 
right should include facility volume. 

2. An increase in facility volume at a fish propagation facility alerts IDWFt to a 
potential change in the beneficial use of the associated water right, and gives it the ability to 
determine whether the i n c m  results in an expansion of the right and injury to other users, 
because of either water quantity or water quality impacts, or both. IDW considers the water 
quality aspect as complementary to the primary purpose for inclusion of facility volume 
descriptors in water rights; that of defining the extent of beneficial use, 

3. An increase in the facility volume parameter at a fish propagation facility provides 
notice to the public that its interest in water quality, water quantity, or in the impacts of 
increased production may be affected by the expansion of the facility. 

4. Facility volume is an imperfect parameter with which to describe the extent of 
beneficial use of a fish propagation water right. For example, an increase in a fish propagation 
facility's volume in some cases may actually lessen the water quality impact that the facility has 
on other water rights. However, as mentioned above, the parameter defines the extent of 
beneficial use of a water right used for fish propagation purposes and serves as a benchmark by 
which IDWR or other parties can determine whether the impacts of any expansion in the facility 
may injure other water rights. 

5 .  Water rights should explicitly describe fuh propagation facility volume to allow 
for effective protection of water rights and water uses that may be impacted by the fish 
prcrpagation use. 'Ihis is the most convenient and effective means to define and administer water 
rights with sufficient specificity to prevent signif~cant expansions in facility volume that may 
result in enlargement in use of the right or injury to other water rights. 
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ResPECTl?ULLY SUB- this , 1997. 

David R.Tuthill U 
Adjudication Bureau Chief 
Idaho Department of Water Resources 
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SUPPL-AL ~ R T  REGARDING IDWR'S RECOMMENDATION OF FISH 
PROPAGATION FACILITY VOLUME PURSUANT TO CLAIM TO 

WATER RIGHT NOS. 36-02048, 31027O3,3602708,3604013AT 3&04013B, 3 6  
04013C, 36-07040, 3607083,36-07141, 3607201,36-07218,3607568 

In Re S m  
Twin Falls County Civil Case No. 39576 

Sub-Case Nos. 36-02048, 36-02703, 36-02708, 3 6 W 1 3 A ,  36-W013B, 36-04013C, 36- 
07040, 36-07083, 3607141, 36-07201, 36-072 18, 36-07568 e l c s .  5.- 

Supplemental Report to the SRBA District Court 

Prepared by David R. Tuthill Jr. ,  Adjudication Bureau Chief 
Idaho Department of Water Resources 

December 15, 1997 
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David R Tuthill Jr., Adjudication Bu Chief, Idaho Department of Water Resources 
(IDWR) submits this report regarding claim to ater right nos. 36-02048, 36-02703, 3602708, 7 3604013A, 36-04013B, 3604013C, 36-07040, 36-07083, 36-07141, 36-07201, 36-0721 8, and 
36-07568 in compliance with LC. $ 42-1412(4). . Mr. Tuthill will be available as a witness to 
testify regarding IDWR's position as to this issue. 

LEGAL PRINCIPLES UNDERLYING 
RECOMMENDATION OF FACILITY VOLUME 

IDWR's conclusion that water rights for fish propagation facilities should be described 
by the facility volume resrs upon the legal principles listed below. These principles are nor 
described for purposes of legal argument, but simply as a matter of fact, in that they underlie 
the Department's ultimate conclusion regarding the necessity of describing fish propagation 
rights with facility volume. If the Court determines that IDWR's understanding of the 
applicable legal principles is erroneous or inaccurate the conclusions stached in this report may 
change. 

1 .  In the SRBA, IDWR must make recommendations as to the extent of beneficial 
use and administration of each water right under state law. 

2. Extent of kneficial use is the ultimate basis and measure of a water right under 
state law. 

3. A description of the beneficial use is  the description of the water right. This 
description is generally provided by identifying the elements listed in I. C. 8 42- 14 1 I (a) - (h) 

4. Some beneficial uses cannot be fully described using the elements listed in I.C. 
5 42- 141 l(a) - (h), so additional elements are provided for in I. C. $42- 141 1 (2)(i) and (j). I. C. !j 
42-141 19(i) provides that the director shall determine "conditions on the exercise of any water 
right included in any ... License ...." 1.C.i 42-14119(j) provides that the director shall 
determine 'such remarks and other matters as are necessary for definition of the right, for 
clarification of my element of a right, or for administration of the right by the director." 

5 .  XDWR recommends facility volume for fish propagation rights pursuant to I.C. 
842-141 1(2)(i) and (j). 

6 .  Tbe +ription of a water right should be adequate for the Department of Water 
Resources to administer use of the water right. 

7. The extent of beneficial = of water pursuant to a water right cannot b$ increased 
without obtaining a new right for the/enlarged bse in accordance with state Iaw. 

SUPPLEMENTAL REPORT RECiARDlNG IDW'S  RECOMMENDATION OF FISH PROPAGATION 
FACIUTY VOLUME - page 2 
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FACTUAL BASIS FOR RECOMMENDATION OF FACILITY VOLUME 

1. The majority of fish propagation facilities divert water from a spring or stream 
into ponds or raceways where the f s h  arc raised. This diversion reduces the quantity of water 
in the stream at the diversion point. The water is then released from the raceway or pond back 
into a stream or river. 

2 .  Because of tbe Mhrre of this use it is primarily non-consumptive in terms of water 
quantity. There is some evaporation loss from the ponds or raceways and some amount of 
transient storage. In terms of water quality this use has a greater impact than many other uses. 
As water is discharged from the fish propagation facility, it carries some wastes from the fish 
propagadon operation which can render it unusable for downstream uses requiring high quality 
water. 

3. In Idaho many fish propagation facilities ate in the Thousand Springs area of the 
Snake River Canyon. They are lcxated there because of the avadabklity of consistently clean, 
cold water flowing from the Thousand Springs of the Snake Plain Aquifer. The springs flow 
from the rims, w a s  and floor of the canyon and form surface streams flowing to the Snake 
Rivcr. 

4. Water from the springs and streams is diverted by canals or pipelines into the fish 
propagation facilities. Several f ~ h  propagation facilities can be located on the same stream, 
some with diversion points downsrream from the return flows of upstream fish facilities. The 
downstream fish propagation facility or other user may depend upon a particular quality of water 
k i n g  returned to their source from the upstream fish propagation facility. 

5 .  Other appropriators often diven water from the same spring or scream source as 
does a specific fish propagation facility. These appropriators might be affected by the timing 
or the quantity af the diversion into that facility. 

6.  Because the springs are fed by the aquifer above the Snake River Canyon, 
groundwater appropriators diverting from the aquifer may also be affected by the timing or the 
quantity of diversions into fish propagation facilities. 

7. When fish faciiities are constructed the raceways or ponds have a particular 
voiume. T h i s  volume generally relates to the number of fish the water uset can raise and the 
water treatment needed for return flows to meet water quality standards. 

8. An indicating factor of both the diversion rate necessary for and the volume of 
water used in a fish propagation facility is the facility's volume, If the facility volume should 

SUPPLEMENTAL REPORT REGARDING IDWR'S RECOMMENDAnON OF FISH PROPAGATION 
FACIUTY VOLUME - page 3 
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change, them is a possibility that the diversion rate and diversion volume or discharge amount 
would also change. This couId result in an expansion of the right and cause possible injury to 
other water right holders. 

9. S@cant expansions in facility volume can result in injury to other water uxrs, 
even whm there is no increase in diversion rate, by increasing the diversion volume (generally 
by diverting the same diversion rate for longer periods of time), by increasing the consumptive 
use (generally due to vearment tequired to meet water quality standards prior to discharge into 
a water source), or by decreasing water quality. 

10. An increase in facility volume may result in an increase in the beneficial use - fish 
production. An increase in production may affect other water users should a senior fish 
pmpa@or make a call on the resource. If a water right holder junior to the fish propagator is 
required to mitigate injury to the senior fish propagator, mitigaaon for increased beneficial use 
from the increase in facility volume wouM injure the junior. 

11. Facility volume expansions can also result in improvement in water quality. Thus, 
IDWR does not necessarily prevent such expansions; instead, it uses the pararnerer as an 
indicator suggesting that it should investigate the impacts of the expansion. 

12. An increase in facility volume may affect the public interest in such matters as 
the impacts of  increased production, or the impact of the expamion on water quantity or quality. 
The facility volume parameter gives other users and the public notice of the expansion, and 
triggers IDWR's public interest review. 

13. IDWR has described water rights for fish propagation purposes with facility 
volume parameters in licenses since 1979, pursuant to an Administrator's Memorandum to the 
Regional Offices and Water Allocation Section. Before 1979, IDWR did not include a facLLiry 
volume descriptor in fish propagation water right licenses. 

- 

14 Pursuant to the Idaho Supreme Coun's decision in Sj&al v. Durn, 109 Idahv 
330, 707 P.2d 441 (1985), when water right permits for fish facilities are apphed for, plans 
"sufficient to generally apprise the public of the efficacy of the proposed use and of its potential 
impact" are submitted to IDWR as part of the licensing p m s s .  These plans show, among 
other things, the facility volume. 

14.a. Water right licenses were issued for right numbers 36-07201, 36-072 18 and 36- 
0756% by IDWR. Each of these licenses contained a facility volume condition on the license. 
The licensee did not appeal the inclusion of the facility volume condition and it became a fmal 
condition on the water right licenses. 

SUPPLEMENTAL REPORT REGARDING IDwR'S R~COMMENDATION OF F'ISH PROPAGATICIN 
F A C r W  VOLUME - page 4 
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15 The facility volume condition for water rights for fish propagation facilities is 
an imporrant panmeter to define and measure the extent of beneficial use of water used for fish 
p-on. Atthough facility volume provides an indicator of potential water quaLity impacts 
if fish propagation facilities are enlarged, this is not the primary reason for including facility 
volume as a descrip t ivt  element for fish propagation water rights. 

CONCLUSIONS 

It is  my opinion, on behalf of IDWR, that: 

1. The extent of beneficial water use at fish propagation facilities is quantified, in 
part, by the particular facility's volume. An accurate description of a fish propagation water 
right should include facility volume. 

2 .  An increase in facility volume at a frsh propagation facility alerts IDWR to a 
potential enlargement in the beneficial use of tbe associated water right, and gives IDWR the 
ability to determine whether the increase results in an expansion of the right and injury to other 
users, because of  either water quantity or water quality impacts, or both. IDWR considers the 
water quality aspect as complementary to the primary purpose for inclusion of facility volume 
descriptors in water rights; that of defining the extent of beneficial use. 

3. An increase in the facility volume parameter at a Ash p-gation facility provides 
notice to the public that its interest in water quality, water quantity, or in the impacts of 
increased beneficial use may be affected by the exoansion of tpe facility. 

2 - 

4. Atthough, an increase in a Ash propagation facility's volume in w e  cases tnay 
amally ie&n the h t e r  quality impact that the facility has on other water rights, the paratnerer 
defvres the extent of beneficial use of a water right used for fish propagation purposes and serves 
as a benchmark by which IDWR or other panies can determine whether the impacts of any 
expansion in the facility may injure other water rights. 

5 .  Water rights should explicitly describe fish propagation facility volume to allow 
for effective protection of water rights and water uses that may be impacted by the fish 
propagation use. This parameter is the most effective means to define and administer water 
rights with sufficient specificity to prevent significant expansions in facility volume that may 
result in enlargement in use of the right and injury to other water rights. 

6. FQr those water rights originally licensed with a facility volume condition, tbat 
condition should be included in the court's decree to avoid a coWrai aack  on the license 
conditions. 

SUPPLEMENTAL REPORT REGARDING IDWR'S RECOMMENDAnON OF FISH PROPAGATION 
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RESPECTFULLY SUBMTlZD this /5%y of - A m b v  , 1997. 

c5+ k7T-A 
David R. Tuthill 
Adjudication Bureau Chief 
Idaho Depamnent of Water Resources 
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North Snake around Water District 

Josephine P. Beeman 
Dam L. Hofstetttr 
BEEMAN & HOFSTETTER, P.C. 
608 West Franklin Street 
P. 0. Box 1427 
Boiss, 1D 83701 - 1427 
(208) 388-8800 
(208) 388-8400 (Facsimllc) 
beehof@micron. not 

IN THE DISTRICT COURT OF THE FIFTH JUDICIAL DISTRICT 
OF THE STATE OF IDAHO, IN AND FOR TWIN FALLS COtJNTY 

In Re SlU3A 1 Suhcii~i: Nos. 36-02356,36-072 10, 

1 36-07427, and 36-07720 
Cast No. 39576 ) (Blue Lakes) 

) 
REPLY BRIEF IN SUPPORT OF 
MOrI'ION TO ALTER OR AM&ND 

In their .lune 5, 1998 Brief, the Claimant, Blue L,akes Trout Farm, Inc. (-'Blue Lakes"). 

claims that taciliry volume i s  not necessary to definz or administer fish propagation rights. In 

reachlng t h ~ s  conclus~on, Blue Lakes asserts that (1)  there is  no hctual relat~onship between 

facility volume and fish production; (2) tlie diversion rate m.d diversion volurne 111 the Spwi a1 

Master" R~cco~nmerldations are sul3cicnt to define thc quantity elernant fox these fish 

propagation rights; and (3) facility volume is not necessary for mitigation purposes. For the 

reasons d~scussed below; Blue Lakes' conclusion and the premlses upon which it is based 

misconstrues the goten.t'ial impact of fish facility expansions on junior water users. 

KUJI,Y BRIEF I N  SUPPORT 01: EclO'l'lDN ,I'o Al..'f'BR OR AMEN!) (BIut: Lakes) - Page 1 
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1. Larger Facilitieg &g More Water a n d c e  More Fish 

Blue Cakes refers to an IDWR Memorandum JS support for the principle that facility 

volume is unrelated to fish production. Bfuo Lakos 'June 5, 1898 Brief; at 3. The ~fcrenccd  

Memorandum apparently states, "production i s  usually based on th,e mount  of water available 

rarher than the amount of land or the size of the facilitjes." This statement does not assert, as 

Blue Lakes claims, that there i s  no relationship between facility voJume and production. Rather, 

the statenlent ~nerely indicates that amount of water avail,able is typically the constraint for fish 

production rather than thc amount of land or thc siw of thc facilities. That i s  to sdy, land to 

expand facilities i s  typically more: readily available than illadditional water. This statement, 

however, does not disavow any connection between fici1i.t); volume and fish production as Blue 

Lakes asserts. 

Bl.ue Lakes ful-thet. refers to tllc testimony of its witriess James E. Parsons as wnfirn~ing 

that, "Bluc Lctkes' production is dependent upon the n t e  of flow, not ttw sire of! the h i l i t y . "  

Blue Lukes 'June 5, 1998 ISrief: at 9. In all ofMr. Parsons' testimony, there is actually only one 

question concerning the relationship between facil~ty volume and production: 

Q: We talked about this morning with Mr. Tuthill, you were present, s k z d  
hun whether production was based on the amount of water avarlable as a 
diversion rate and diversion volume or the size of the facilities. And the 
memo that we looked at seems to suggest that it is  in fact based on the 
amount of water and not on the size of the facilities. 

Would you agree with that conclusion? 

A: I would. Typically we estimate production based on pounds that we can rear per 
cubic feet per second of water. So on a flow-rate basis. 

September 4, /997 Triul Tmnscrij't, pp. 205-06, LL. 2 1-6 (attached hereto as Exhibit A) Here, 

Mi. Parsons states that fish production is usually described i.n terms of pounds per cu.bic feet per 

second of water, However, b.is response does not specifically exclude a relationship between 

production and facility size. 

REPLY BRIEF IN SUPPOK'I' L)F MC)'I'ION 'TO ALTER OK AMEND (slut L&s} -Page 2 
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One would expect a relationship among ficility size. the: amount of water used, and the 

rate of production. It only makes sense that a larger facility would require the use of more watey 

and be able to produce more iid~. Thus, fish production is not necessarily limited by the quantity 

of water rather than the size o f  the facilities. There i s  a relationship between the size of the 

faci1,ity and the amount o f  water used. One woufd expect that larger facilities would require ]nore 

water and be able ro produce more fish. 

In the Brief in Support of Motion to Alter or Amend, the North Snake Ground Water 

District ("NSGWD") provided a hypothetical in which the avcragc ratc of diversion incrcascd as 

a result of faciliry expansion. As explained in the hypothetical, a fish propagation facility could 

increase fish producti.on while remaiaing within their nax~rnum allowed diversion rate by 

increasing their facility vohune and their average rate of  diversion. This hypothetical 

demonstrates the interrelationship of facility size with & water use and fish production Blue 

Lakes bas 1101 demunsltaled that it operates wntinuo~islpt at the rnaxiniurr~ licensed diversion ratc. 

Therefore, the potential exists that wafer use may increase unless a facility volume qu.antity is 

designated. 

Nowhere does the record di.savotv any connection between facility volume and the 

amount of production. Actually, a larger fish ta.mk which holds more water also i s  able to hold 

Inore fish whlle requiring more fiesh water. While B'l'ue Lakes adn~its the relarion.ship betweiln 

production and the quantity of wata used, .it fails to recognize the concomitant relationship 

among l q m  facility volumes, increased water use, and i.ncreased production. 

2. The Diversion Rates aad Diverted Volums Desie~atcd ~ I J  tt&g 
S~ecial  Master's .Recammendations Are Not Adeguate to Fullv Definesuantity, 

The diversjon rates for these four rights which were included .in the water right j.icenses 

at1d then adopted in the Director's Report and Special Master's  recommendation,^ represent 

moxirn~~m allowable diversion rates. It is well known th.at the Hagerman springs typically arc 

subject to seasonal v.ariations and that the fish propagation facilities acrually may utilize average 

REPLY BNEF IN SIJPPOK'I' OF MOTION TO ALTEROR -4h4ENL) (Blue Lakes) - Page 3 
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rates of diversion that ;ire less than the licensed cap. Nevertheless, the diverted volume amo~~nts 

in the licenses and in the Director's Report and Special Master's Recommendations are 

calculated based on a conti.nuous year-round flow of the maximum allowable di,version. rate. 

Thus; the divcrrc~i volume amounts for these rights do not add any additional limitation. The 

diverted volume figures provide for continuous year-round diversion at a maximum allowed 

diversion rate even if the maximum rate ofdiuersion is  not an accurate measure of the xtual 

ali3,ount of water used at the facility. 

The licensed diversion rate which i s  then incorporated in tikc Special Master's 

Recommendations does not reflect seasonal %lariations or actual diversion practices. In other 

words, Blue Lakes may be able to increase lu production by cxyand~ng its facility volume and its 

average diversion rate without exceeding either the rate of diversion or diverted volume of its 

water rights as described in its licenses or in the Spscial Master's Rzcomme~~datlons. Thus, the 

rates of diversion and tho diverted volu~nes as currei~tly specified are not adequate to describe 

current actual heneticial uses for these f i s h  propagation rights Facility volumes are necessary !o 

describe the size of the facilities and to define the parameters of the current actual beneficial 

uses. 

3. Facility Volume Designations, Subordination Provisions for Water Ouantities 
Associated with Facil&j&pansions. or Some Other Leml Means Are Wecessarv 
To Prottct Junior Users from Er~ansioas in Actual Beneficial Use. 

Blue Lakes argues that t'aciliry volurnc? designations are not necessary because IDWR 

cannot force a junior user to provide mitigation and because, at this point, a call by senior 

Hagennan fish propagators is only hypothetical. Blue Lakes' arguments do not recognm that 

c;vc;n thouyh juniors rnay have tile optma of either yrovtdillg mit~gatioi~ or cwtail~ng ti leu owri 

water use to supply senior users, in either event rhe junior should nut be subjec~ to expansions in 

use post-datixy their own water Aghts. Further, a call by senior Hageman spring users i s  inore 

th,an hypothetical; Hagerman area spring users have issued calls in the past and, thaeforu, a call 

REPLY BRIW IN SUPPORT OP MOTION '1'0 ACI't!:R oIt AMI~NI) (Blue Lakes) - Page 3 
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by a Hageman fish facility remains a c11 srinct possibility. See Musser v. Higginson, 1 2 5 Ida110 

392.87 1 P.2d 809 (1 993). 

In their Brief in Suppon ofMuriuz~ ro Alter or Amend, the NSGWD proposed al-1 

altemarive to fish facility volume designations. NSGWD noted that "fish propagation water 

rights could he conditioned to ~xprossly ihdicate that an); facility expansions beyond a certain 

original facility vol,un~e would be subordinated rro existing water rights." Brief in Su~)l)or~ of 

L 4 f ~ f i r ~ n  to Alter or Amend, at 9. Undzr such a provision, junior water users would not bt? subjecr 

to a call from or mitigario~~ for facility expallsion,~ post-dating their ow11 water rights. Such an 

approach wou1.d not prevent Blue Lakes fro~n, expanding its facility bur would protect junior 

users .from a call associated with such a change. This would address Blue Lakes' concerns for 

operational freedom and 3t the same time protect junior u s ~ s  from. being curtailed as a result of 

facility expansions. 

Conclusion 

For the forgoing reasons, fhciliry volumes or other appropriate provisions should be 

includeci in the Special M.asterls Recornrn.eildati.ons to protect junior ussrs from expansions of 

fish propagation watcr uscs. 

DATED this 29Ih day of June, 1998. 

BEEMAN & HOFSTETTER, P.C. 

Dana L. Ho fetter f 
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1 JAMES E. PARSONS, called as o &mess by C b t  

2 Blw LBka Tmu, being k t  duly worn upon his opth. 
3 mrified as follows: 
Q DIRECT EXAMINATION 
5 BY MR. SEMANKO 
6 Q. Good afternoon, How are you? 
7 ,%.Okay. T d .  
a Q- It's been a lung timG Could you plarse 
9slalej~fdIaameandwhatyoudoforo~riagfor 

10 tt#recmE 
11 A. Okay. My name is J ~ a # s  E. PPrsons, and I'm 
11 dmnsaarchandrecb~ticaldinaorhBIrar~ 
13 Trout Fatm. 

- 
t MR- SEMANICO: was %bit No. 1i, 

? 

2 Your Howr, 
3 Q. (BY MR. S W A N K )  Thae's bem a lot of  tallc 
$ today pbout i l m a ~ b g  radlitg V~ 

5 ~ofa l t , jus t for themmd,  topar 
6 kmmiedgr: Qoa BIue Lakes Trout Farm have any cunrent 
7 p I a n s t o a g r u l d t b e i r f ' ?  
3 A No- Not noless you CO1PPidef adding sclorhec. 
9dambaard 
lo Q. 2Lrdwl- dPm bard, okay. 
11 ,L Yes 
12 Q . ~ e y a u s u l r a d t t c d a o y ~ p p ~ t o  
13 erpand your fadlitiar? 

ld Q. Do you live hen in Twb Fells w - 
IS A. Y~S.  
16 Q. HOW long k ~ e  you barn empfoyd w i t -  Blue 
17 Lakes Trout Fann? 

24 A. .a odditiond I4 yepns wodrat~g as, in dse A. No. No, chaL d d  have to be d c k r u i  in 
25 t a c h i d  side of aqwulture. 

I 
14 A. No. 
15 Q. TO qpmpiatc m - t e r ?  
16 A. Na. 

17 Q . T o L n u s f g o r ~ t b e p h t c e o f t ~ ~ e ?  

19 Q. Is that in tbe current capacity rbat you're 
20 in now? 
21 &Yes- 
2 Q. Do you have a d d i r i d  mum with fiph 
23 propagation facilities? 

18 A. Five yean for Blne Lalres Trout Fum. \ l a  .4.N0. 

19 Q. Inpouopi&nowt$dnniaTeesein 
zo facility vd- at your plant d t  in y a r  inability 
1-1 to meet your POiLIf soume nntiooai poilutba &charge 
z elimiaBdac~ systen, NPDES, permit mpkemenrs? & a 
23 h e ,  wodd thnt hoppen? 

3 A Eight years with Uau Springs, and then 
3 p r e v i o u s m c h a t i n O r a g o a w i r h m ~ t m .  
.r Q. Ammi Clear Laks is ia this same Mid Snake 
s$tmt&istbatconect? 

P a p  199 

6 A. Yes. 
7 MRSEMANEIO; L m i g f i t l e r n i t ~ r h c s p s u l  
8 mnsm. I f h e ~ a n y q ~ ~ ~ ~ a t z o u r i p o W r h Q ~ c y  
9 operntas, I'm going to leave that wide open for you c6 

10 go a h d  and ask those nrtwr goiag 
11 t b l u u g h t h P r , n o t k n ~ w & a h e r y o u ~ ~ o r  
12 m. We've $or the q and an 4 photcr as d. 
13 Soifwenced~dothn,I tbinirtbsrwdberhe  
14 bestwy to handle it. 
15 Q . ( B Y M k ~ O ) h ~ p f ' d t k  
16 fadlity vdume at Blue Trout Farm? 
17 k Y e s .  
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118 Q. h d  you're 4albtrrl rJm~ i3111t fhet 
19 a m ?  
20 A. Ye.  
21 Q. ThattsoneoP~ahibits. Youcanmit 
ZLFnwhge 
23 And did you cal- this ywmdf? 
24 A- Yes. I! Jms both o p d a g  apacity as it 
25 ursrbupudcvLPrday.odtherotJ~y. 

PPeFm 

1 Q. At a specific loafion or - 1 wouldhrvembeablerolnestthos3parametersaad 

2 pme that we could befbre going ahend with tbe 

3 proj- 
4 Q.Wh,ddyoubarttoprovethatto? 
5 A. DEQ- 
6 Q. 'Tbeg.IpouldaocietpouarpPDdym~f.ty 
7 ifitachiereddarrrull? 
3 .L Ri$iu. 
9 ~ . W b o a P r o n d s ~ t s ~ o ~ r i d ~ a $ r e r  

10 uua OEQ? 
11 A. fPCilit~ VO~UE? 

12 Q. DoeP aaybdy yoca iaciiity dune? 
13 a. No. 
I 
14 Q. Doas aqbO(tJ m- pour facility +ol- oa 
15 a-fmis? 
16 A. No. 
17 Q. YOU dw't  do thu? 
18 .+. No. 
19 Q. %QeeerPneDtofwaterre~~a~l~-'t 
m Rgr6nyautodothat? 
21 A No. 
22 ~ - D E Q d ~ ~ ~ ~ ~ t i e c p d r a , ~ b o d o c h p t ?  
23 .A. No. 
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1 2 time? 1: ~Thntwoksoutmjustuverah~dred 
1 3 A- None that I'm aware of. 13m;nutea  

1 4  Q- Antyouourlveofpnpdmnrctrramuses ( 4 Q. A bundrd minrrts- So just o o g  an bur and 
5 a t h t h i g h - w P r e r - w a p t i *  
6 quality of water? 
7 a . ~ i s a ~ t y a f o c v u s t b a t u s e s o u r  
s r e r u r n w a [ t r f o f t i s h ~ , b u t -  
9 Q . ~ v e t b e J . c o m p l n i a c d a b w t y o u r ~ ?  

10 A. No. 
11 q. Are they happy thpt pu'm tbae? 
12 ~.They'rehappywc'rtke.  
13 Q-And~hybCfW? 
14 ~ . W e ' v ~ c o l l c c t e d t h t ~ & m ~ v e d i t t o o  

5 a half- 
6 Dopuamsiktltaktobestarageofthewater 
7 right? 
8 A. No, I wouidn'r 
9 Q. h e  p u  appiied for a storage right? 
10 A. No. 
11 ~ . ~ v e ~ o u e o e h b s c a ~ b y t b e ~ e o t  
12 t f m t y ~ r r e e d ~ ~ e ~ ~  
13 A. &. 
14 ~ . W o u k l p ~ u ~ y o ~ r f & ~ ~ t O b  

I 15 point where they csa m m i l y  &vat ihe flow iztto I f  ~acorrsumpcive in ramre? 
16 th& h&Et)l. 16 A. Y-. 

117 Q. HBve you ever j18d a COtdlfCL with any 117 Q. TO +ledge, based on - knodebge, 
1 8 8 a 8 m & ? t m m ~ ~ p n ~ w b o ~ ~ o r M a  

19 it was polluted? 
20 A. No- 
21 ~ . I t w a s m e n t i o n e d l h i r ~ t h a t t h e  
2 2 T b o t r s a M f S ~ ~ ~ m a a n t t o b e s y n o n g m 0 1 ~ ~ w i t h  
23 & e k I i d S ~ & f n w W t o K i n g B i l l  

1 facifitiesintbatsuetchmugbljtbe~orare 
2 there some dUl-? 
3 ~.Ihers'squiteabitafdiffexence,Itbink. 

~ ~ w o d d p u ~ t b a f ~ t i o a ~ t h e o t h e r  
19 faditis ia tbe Md hake? 
ZO h. Yes. 
21 Q . W e t n l l w l ~ ~ m ~ w i t h  
;rtMi.TutW,youwemp~askedhimwhcther 
23 pro- was based oa the amount of wafPr available 

25 To pour laowfedge are all fkb propagation 
Page 203 

1 tosuggBttbatitisiaPaabosedonthe~~of 
2 waterandaotmtJmskeofthefaalities, 
3 Would you a p ~  with that codupion? 

25 tbe facilities Aad the memo b t  we hoked at seems 
Page 205 

I 5 s ide  springs. b larger volume Waies. and I 5 brrsaionpo\rrdstbaswecanreupcrcubicfeerper 
6 f ~ d c ~ t h ? t u ~ e m u c h s r r a l f s r ~ ~ ~ ~ ~ n f h t s a u t h  6 ssormd of war, SO OR a BOW-rate b. 

r- 

3 rdumeismeaatto~tbingstfiatcouidbappenia 
9 tbe future, may bye  happene&, o r  may D e r a  happen. 

10 R w n y o u r ~ v e , r r e ~ t i d r q C g t b a t  

I 11 rr Dive&- volwao or flour ramtaa 
IZ Q. Okay. But they're ail brrsiany, Q your 

120 thac we caiculoc~d. le avange tlour mte far our happening- 

11 f d f y  rdune - inddbg fadie vohwe pour 
12 rights wouleI do to you that 4 d  hnpna your abiiity 

13 Ira*wledg%fkna4kvt@m? 
14 ' A. Y&Q, 
15 Q. m t * s  the artire a mid s& strarh? 
16 A Yes- 
17 Q. Haw long is tk flw-tlmq& thing in your 
18 fmity? 

(21 ticiiity oc 1 ~ 3  cfs, ir's ;lboutn mirmces- 121 Q. 5+dcbg about your plant in specific and 

13 tuo~aowroriathefulrrre? 
14 A. I t h ~ & ~ ~ f t h e ~ t h a t ~ b m P g h t  
15 oucisrhrtperfiPpsinthefupwwenlayhaveto2xpand 
16 o u r s i a c o f o u r ~ r i i e s m m s r s t w a r e r ~  
17 s r p n ~ , j o s t t ~ a d d a d d i ~ ~ r a ~ ~ l r s n t o ~ ~  
18 soprbout e f k e  aa improved utnter @ty. It's 

122 Q. 77 mhutg to flow Uwqh tbe entire 122 any kmwkdge tbat you have of the Mid Snake piants in 
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~uki -hge"  
1 

3 A. You typicdy k c z s e  the valociq by 
4 I o w h g  the depth of dm pHpd for lowc&g the volw;ne, 

5 Q- And to lowet a dtuity, you d d  need mom 
6 f d i t y  v o l ~ ?  
7 A.Yzs .  
a Q. Do you  metimts need i ~ w ~ r  v a k i t k s  fur a 
? demitp problem? 

10 A. No, not t-y. 
ir Q . N O ~ ~ U ~ W P ~ Q ?  
12 A. Right 

15 A. No, I'm not aware of anybody ueeding that 
16 Q. Do o t h g  factors aftkt facility rohnne? 
17 Dissolved oxygen, is thpt a p d k n ?  
18 A- No. 
19 Q.Tesnpgabue? 

120 .4. No. Not given drc volums of ffoor t6at we 

21 have and OPT mtenrtioo time, no. 
3 Q-Becaweofthesizeandtbercrcotiorrtimclr? 
3 .4. Yes. 

124 Q. You mdonedwatu quality -- Can 
15 youerrpLointo psolittletdtwbalquiesfentmneand 

Page 207 
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3 ~ . O k P y . T b e t y p i c P 1 w t y w w t a ~ e u r o t e r  
4 qpality before ir laves our Wtia is lo bPve an 
5 u e o o f - o ~ o f a r t a t i n g m a P r b s m f i g h ~ t  

/ 7 That allows the solids Fhrt might be presant in that 

8 ~c4iurrmtosL?aleout T b m p t r t b ~ y p i c a l l y  
3 vanurmedd1l~0vOdoff l iLLBtoBPOthQ9~t0f~ 

lo where they're collected 
11 Q.byOukDowrWkb$ad~odditbd 

13 the departmeat aa additional ~ S Q  dme? 
14 A. Idan'tkmwwhatkit\uo\lMbe-itwdd 
rs ~ P V C  to b e ~ f y o u h e d l o a x ~ y a m t f ~ ~ i l i r l t f ~ w  
16 witti th.r. 

3 zone &g. 
4 ~.S0inthism#hdraWiagihaf~'W2made~ 
5 o Q t b e b l u e a r e a , w t n ~ I d r b ~ b e t h u ~ b  goads? 
6 A. Yes. 

9 Q . B w i t r s e d t P b e ~ a ~ ~ ?  
to 11AlIpmdWon. 

r r  ~ - ~ y ~ u ~ ~ ~ ~ ~ ~ d e u p f ~ = ~ f t b . t  
12 pl.oduaioninolhafodibies? 
13 A. Yes. 
14 Q.bndtheasmle? 
IS A. Yes. 
16 MRSEWWKO: Y o r s B ~ , t b p r ' s m l l y d  

18 b e a s r ~ g o f t h a s y s a m  I'dbehappy lp let 
19 y o u g o ~ g h r b r L r i t h h i r n ,  
20 TEE COURT; Sure. Mr, S- do you 
21 b e  any qmshs? 
22 M R  SIXENSON: No, Yourr b r .  

23 COURT: Mr. Iksom, 1- you 

24 sithg &rough aU of rhis. Tbt figures lbac 
3 Mr. %nsah &id about in Blue Lakes' Exhibit 11. it 
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1 has your calculaaans of system -ty. 
2 I f I ~ d o w a r a t h o v a y ~ ~ w H e r e i t  
3 baslit%4Ehnt'srhtfD(ptwtyvol~foraUof 
4 y o u  f haes -?  
5 a Right 
6 THE COURT And they're aot bmka Qwn by 
7 which parmit *'re irrPohrPd with bee? 
8 n No. 
3 THECOURrT. DQtbaPef i~ -Hzrd*y 'n:  

11 s f i p l ( l t e d ~ C y v a l u m e ~ ~ ~ J l I h a ~  
12Ihisarpminewhrmgonurerebatesfiei! 
13 a Ye, fhe totrl volume, tbe capcity wlume 

I S h e s b a e n s u g g d  
16 m C O U R f :  k m a ~ b k e s l e r - p u m p i r s  

17 w e ,  e r t e  it? 

18 A. No. 
19 THECOURT: S o i r ~ ~ o a c b a a t d  
20 it's w'? 

J 

21 ~ . I t g o e r t b m v g h ~ ~ ~ ~ . ~ n d r i ~ ~ ~ ~ ' U g o  
P rhrough5evedusesbutdW'styPicaKyjusta 
P dowsuma flow. 
24 - co rn  ~ ~ Y ~ Y ~  
2s ~ia~llpdins~pmdin~? 

Page 210 
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1 A. W e d a u s e ~ i t m i g h t f f ~ o t a n t  
2 p a r c i c u l a r I e v e I d c h d a i t Q o p s ~ ~ f $ a t  
3 inGoaoothorI~d.saumSiP:~pc~~~y. A a d W s m  
d add sddirionai oxygen back into tho unter. So, fix 
5 insmm, ifImay, wrerwauktcomeinra- 
6 THE COURT: Ob., Mr. Parsoas, if you'll b i d  

I fadicig could be kteg thm s d  bdities. or 
2 vice wma. 
3 l E E  COURT: D o d  frvila~havo to JIXIS 

4 thes~mewatetqtditysbnddz? 

5 A. w d y ,  y m  
6 THIi COURT: So if l['m stadkg at fhe 

7 o n a ~ # ' ~ p l l t a ~ b ~ r n y a p  7 boarrm of yours pod I that &ty, it's the 
s them. We don't vauc Q rrriss wimf p l r e  saying, 8 ~ ~ ~ ~ ~ i t b c a t a t i a y o p e r a t i ~ n  I 

13 k i n d a ~ w h e r c t h e b r e n L p o h n t ~ ~ t b r s s e .  And 
14 t h e r e ' s a ~ ~ t P t e s p l o c G a t t b D t p a i n t f w  
15 o x y ~ ~ .  W s ~ + ~ y w d a t h r t  The* 
16 ~thewater;rad.iddeoxygenkcktothewaller. 
17 In terms of pumphg, rr I thought &at, p u  
1s k n o w , r b a t w o u l d ~ ~ q u a l i r y m m ~ i t  
19 wouldifwerauerbr=wata. I f y o e ~ t o ~ t h a  
20 whde wiwm of water, take it ti& d ~~pn it through 
21 tbe fish rnra time, y m  b, yau auld very highly 
22 ~ y w u p f o d w i 0 ~ 1 u i c h t b ; r t m e t h o d , p o b a b I y ~  
23 ww,tbaaaddingadditidr~cewys. Soiftbtamcem 
24 is over waer quaiity, tfrrrwould seers ta bea bigger 
25 wnmn 
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1 COURT: But thc'srmwtrerrinanyof 

!I3 w b e r h d s t t b c m t m i s ~ t o ~ e k o r b e i n g  
'14 dumpaidirealyinrobSnajte? 
I15 A. Ym. 
16 -Corn: Thft'saUIhme. 
17 Mr. Semako. do you have any more questraos? 
18 MEG S-0: No, I don't. Your Hador. 
39 TXJX COURT: Mr. RWXUKS. QaDk you for your 
20 maitmay. 1 tppreciatct i t  
21 (WImESS EXCUSED) 

THIi COURT: Mr. Stmmko, do you have 

23 anybody oEee you'd like to call in? 
% MR. S-0: Your Honor, we h v e  a0 other 
2s wi-- 

Page 213 

1 THE COURT: And, Mr. Ste~lson,  I uudgsraad 

3 orrepump& 
4 A No. No. 
5 THE COURT: Weff, Mr. T d d f  d in his 

' 6 affidavittbat~facifihes,w~lrrpaaus.hnve 
7 beuexquolity. 
8 Why wnrld dm be? Yau b.1M amxe && ]tw're 
9 UsingrnorsUIptQ. W h y ~ d y o u h r v e ~ c p a l i t y ?  

10 A. r-I-inrefwrnea- TO 
11 i m m d n g  fwiryvahmas? 
12 'IRE COURT: WelI, firr if you take 

3 MR. STEWSON Yeah. We hava one wivlb~ss, 

4 Your Hclllor. Harold ldohmm- 
5 TKECOURT: Ordoycn~~r~nttntakeabreaL 
6 d  

7 MR. =SON: I'd like @ just piow b u g h .  
s It's 
9 COUKT: W s  plow thrwgh. if you can 

10 my with us, Mr, Speacer. 
11 MRSPENQR: Yas, YaurrHonm. 

13 MR. =SON: Your Honor, I ht& t~ offer 
113 adItitchay,itol~yhaveacerclinlevelaf 113 m e  dditiorml exhibit 1 do not have ertn capies. I 
14 qtmhty. You take a h g u  aos: it may bave a h i g h  
15 ~ o f q u a l i c ] g .  I t m b e c s a h i g b e t ~ o r  
16 b ~ i s d s a ~ a r a s i t g o e s o u t  
17 I a t h a t ~ b I a r g a ~ a ~ b ~ ~  
18 water better, or fby  cm a&d the apeam of doing 
19 -,or- 

14 I'U sbour it to theorhaprrtiss. 
15 (DWSSION HAD OFF THE RECORD) 
16 THE COURT: Mr. Steawn, you'd like that 
17 robededatiClerrLzlresi E*hibit3? 
I8 MR. m s 0 N :  Yes. Ya, Your Efmor. 
19 T I E  COURT: All right. 


